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NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
HEARING ON MOTION TO/FOR ENTRY OF STIPULATED JUDGMENT CCP 644.6 
FILED BY WINSTON CERVANTES 
* TENTATIVE RULING: * 
 

Executive Summary 

Lines 1, 2, and 3 of this week’s calendar all arise in this action.  The case has woven among 
various sets of parties and various sets of contentions, with changes and permutations along the 
way.  It may be useful to the reader to summarize where matters stand now, and what the Court 
is ruling today. 

This action was filed by Robert Tiernan and a number of other Diablo homeowners against the 
Diablo Community Services District (DCSD) and other property owners whose properties are 
located on Calle Arroyo, a street in the Diablo community.  The main action has been resolved 
by an Amended Judgment entered September 24, 2019.  That Amended Quiet Title Judgment 
quieted title to Calle Arroyo as a private road owned by the property owners.  The Court also 
granted a motion for judgment on the pleadings filed by DCSD, determining that DCSD does not 
have the authority to prevent the general public from using Calle Arroyo.  Though Mr. Tiernan's 
second amended complaint added a cause of action addressing the so-called Cut-Through, by 
which bicyclists, hikers and other members of the public pass between Alameda Diablo and Mt. 
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Diablo Scenic Blvd. in the Diablo community, that cause of action was dismissed without 
prejudice in connection with the Amended Judgment. 

At present there may be said to be three and a half sets of parties. 

(1) Winston Cervantes, a homeowner in the community of Diablo, has filed a cross-
complaint.  He is a bicyclist, and he contends that the general public owns an easement 
of access and passage through a small parcel of property that the parties refer to for 
convenience as the Cut-Through. 

(2) Omid Bahrami and Modjeh Salehomoum (whose name was misspelled in the cross-
complaint, but is here corrected) are the owners of the land where the Cut-Through is 
located, at 2354 Alameda Diablo.  The Court will refer to them as the Property Owners, 
and to their property as the Bahrami Property.  (It is elsewhere suggested that another 
landowner, Bart Wooten, may own part of the Cut-Through, but Cervantes does not so 
allege and it is unclear whether that is true or not.) 

(3) The Intervenors, Jeff Mini, Christine Mini and 29 other individuals, are owners of other 
properties in the vicinity of the Cut-Through.  They object to the use of the Cut-Through 
for bicycling access, and seek to establish that the general public does not have a right 
to use the Cut-Through for that purpose. 

(4) The “half party” referred to above is Diablo Community Services District (DCSD), a 
public-service district in Alamo.  Cervantes sued DCSD in his cross-complaint, seeking 
to quiet title to the Cut-Through against DCSD and prevent it from interfering with public 
use of the Cut-Through.  The Court calls DCSD a half party because its contention is 
that it has no dog in this fight and wants out of it.  DCSD takes no position on whether 
the easement claimed by Cervantes does or doesn’t exist, but disclaims any property 
right of its own in that property or any interest that would conflict with the easement.  It 
also asserts that it never has interfered with use of the Cut-Through and has no intention 
of doing so. 

In sum, today’s Court rulings are: 

 DCSD is correct that it has no stake in this dispute.  The Court is granting DCSD’s 
substantially unopposed motion for summary judgment dismissing it from Cervantes’s 
cross-complaint (Line 2). 

 Cervantes is correct that the Intervenors lack standing to seek to “quiet title” defeating 
Cervantes’s easement claim, because they claim no interest in the subject property and 
cannot seek to “quiet” someone else’s title to the land – especially when the someone 
else disclaims the title sought to be imposed on them.  Accordingly, the Court is 
sustaining Cervantes's demurrer to the quiet-title claims in the Intervenors’ complaint in 
intervention (Line 3).  (They retain a nuisance claim, however, which may or may not end 
up raising issues about the easement.) 

 Cervantes and the Property Owners have reached agreement that the public does have 
the easement Cervantes claims over the Property Owners’ land.  They seek entry of a 
stipulated judgment under Code of Civil Procedure § 664.6 to that effect (Line 1).  
Although the Court agrees that the settling parties can agree to these terms among 
themselves, there are some procedural and technical defects in the motion that require it 
to be denied without prejudice. 
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Case Management Notes 

The parties are advised that even though the main action (Tiernan et al. v. Diablo Community 
Services District et al.) has been resolved by a judgment, the case caption for the main action 
must be included in pleadings filed in the action, including pleadings filed in connection with the 
cross-complaint and complaint in intervention. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

Line 1:  The 664.6 Motion 

Before the Court is a motion by cross-complainant Winston Cervantes for entry of a Stipulated 
Judgment on his First Amended Cross-Complaint against cross-defendants Omid Bahrami and 
Modjeh Salehomoum.  The motion is denied, but without prejudice to a renewed motion 
addressing the problems with it. 

Background 

Winston Cervantes is a homeowner in the community of Diablo who filed a cross-complaint to 
address property referred to for convenience as the Cut-Through, a path crossing certain private 
property in Diablo that is used by bicyclists and others to cross from Alameda Diablo to Mt. 
Diablo Scenic Blvd.  Cervantes subsequently filed a Verified First Amended Cross-Complaint 
(FACC) naming the Diablo Community Services District (DCSD), Omid Bahrami and Mojdeh 
Salehomoum as cross-defendants.  Bahrami and Salehomoum are the owners of the residence 
located at 2354 Alameda Diablo (Bahrami Property), a portion of which is part of the Cut-
Through in dispute. 

The Intervenors filed their CII on August 6, 2020.  The Intervenors allege they each own 
residences in the Diablo community.  The CII names Cervantes, Bahrami, and Salehomoum as 
defendants, though none of the three causes of action is directed to Salehomoum.  The CII also 
names as a defendant Bart Wooten (as trustee of a family trust), the owner of 2328 Alameda 
Diablo, which the Intervenors allege is also part of the Cut-Through.  (Wooten is in default and 
has not participated in the case.) 

Standards Governing Entry of Judgment Under § 664.6 

Code of Civil Procedure § 664.6, in effect until January 1, 2021, provides in part, “If parties to 
pending litigation stipulate, in a writing signed by the parties outside the presence of the court or 
orally before the court, for settlement of the case, or part thereof, the court, upon motion, may 
enter judgment pursuant to the terms of the settlement."  Before judgment can be entered on the 
settlement, the statute requires that the settlement be made "either in a writing signed by the 
parties outside the presence of the court, or orally on the record before the court.  These 
requirements minimize the possibility of conflicting interpretations of the stipulation or its effect.  
[Citations omitted.]"  (In re Marriage of Assemi (1994) 7 Cal.4th 896, 905.)  

In addition to these technical requirements, there are some substantive limitations.  "[S]ection 
664.6 does not allow a court to endorse or enforce a provision in a settlement agreement or 
stipulation which is illegal, contrary to public policy, or unjust. [Citations omitted.]"  (Timney v. Lin 
(2003) 106 Cal.App.4th 1121, 1127.)  For example, the Court cannot enforce a settlement under 
§ 664.6 if the provisions would be unenforceable under the general principles of law governing 
the enforcement of contracts.  (Id. at 1127 [validity of a settlement agreement is governed by the 
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same principles as a contract, and court will not enforce a liquidated damages provision in a 
settlement that would result in a forfeiture that would be void under statutory and case 
authority].)  The Court similarly cannot enter a consent judgment, though stipulated to by the 
parties, if the judgment is contrary to law.  (Consumer Cause, Inc. v. Johnson & Johnson (2005) 
132 Cal.App.4th 1175, 1178-79, 1186-87 [ordering consent judgment vacated where facts and 
motion for entry under § 664.6 showed the case was no longer justiciable, and holding that the 
statute does not allow the Court to enter a judgment which, rather than resolving a dispute 
between the parties, purports to act like legislation, in that its function is to regulate the acts 
which may be undertaken by nonparties, at some speculative time in the future."].)  (See also 
Reed v. United Teachers Los Angeles (2012) 208 Cal.App.4th 322 [trial court lacked authority 
under Code of Civil Procedure § 664.6 to enter consent judgment that affected the rights of the 
members of the teachers' union under a collective bargaining agreement].)  

The Motion 

Cervantes's motion seeks entry of judgment against cross-defendants Bahrami and 
Salehomoum based on their asserted stipulation and consent to entry of judgment quieting title 
to the southerly 25 feet of their property for a public easement for riding and hiking.  (Mot. p. 2, 
ll. 7-11.)  The motion is supported by a request for judicial notice of a parcel map recorded in 
September 1979, and the declaration of counsel for Cervantes, Radhika Thanedar.  The Court 
grants the request for judicial notice of the recorded parcel map, which is also attached as an 
exhibit to the verified FACC. 

Technical Defects In the Motion 

There are several technical problems with the motion in its present form. 

For starters:  Cross-defendant Bahrami has signed a stipulation agreeing to the terms of a Final 
Judgment and Order Pursuant to Stipulation, which is supposed to be attached as an exhibit to 
the stipulation.  But in fact it is not attached, and not provided in any form that Bahrami has 
agreed to in writing.  Thus, the Court has no way of verifying that the judgment Cervantes wants 
entered is the same one as Bahrami has agreed to.  That also means that the settlement, as it is 
presented to the Court, is not adequately made "either in a writing signed by the parties outside 
the presence of the court, or orally on the record before the court.”  (Assemi, 7 Cal.4th at 905.) 

The supporting documentation is even weaker as to the assent of the other cross-defendant, 
Salehomoum.  She did not sign the stipulation at all.  Rather, Cervantes presents only a 
Declaration from her, stipulating to certain facts, and stating: 

I have no objection to the Court making a Judgment and/or Order that the 
easement described above is valid and vested in the public.  I also have no 
objection to the Court entering a Judgment and/or Order that no person or entity 
may obstruct the public’s right to use this easement. 

This is obviously a far cry from Salehomoum agreeing expressly, in writing, to the Judgment 
sought to be entered, with all of its terms.  It is essentially equivalent to a purported § 664.6 
judgment in a personal-injury case, in which a defendant says she doesn’t object to entry of a 
judgment against her but not specifying the amount or other key terms of the judgment.  That 
does not meet the formality requirements of the statute. 

Third, the proposed judgment itself is lodged only as a draft document, not otherwise attached 
to, referred to, or identified in the motion.  Its substance is a half-page long, and quite 
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inadequate in its detail as to the substance of what the Court would be entering as a judgment.  
It describes the easement only in vague and general terms, without specifying any metes and 
bounds, and without incorporating or attaching any other documents such as the original 1979 
easement grant.  Moreover, it doesn’t even say expressly that the easement is adjudicated to 
exist, or to be valid; it only recites that the cross-defendants have so stipulated.  If this judgment 
were entered and members of the public were to look it up trying to identify what the easement 
was, this judgment would be radically insufficient to inform them. 

On the other hand, the Court disagrees with Intervenors’ technical objection that granting this 
motion would be unlawful because it would create a multiplicity of judgments.  Given that the 
Court is dismissing Cervantes’s cross-complaint against DCSD, entry of this judgment would 
completely dispose of Cervantes’s cross-complaint against all the parties he has sued in it.  That 
is permissible. 

Intervenors’ Substantive Objections 

Intervenors raise more substantive objections to the motion.  Their arguments are unconvincing 
as obstacles to the motion – but that reflects, to a large extent, the Court’s view that entry of the 
stipulated judgment between these settling parties may not have quite as much binding effect on 
the rest of the world as Cervantes apparently thinks it will.  In other words, to the extent that 
Intervenors object to the settlement on the grounds that it would prejudice their own substantive 
rights, the dispositive answer is, “No, it won’t.  Intervenors’ rights, whatever they turn out to be, 
remain unimpaired by this settlement.” 

It is important in this connection to remember that the proposed stipulated judgment is solely a 
trilateral agreement among three identified parties.  It does not, and cannot, purport to bind 
anyone else to anything.  All it would settle, if approved, would be that Cervantes, on one hand, 
and the Bahrami Property Owners on the other hand, agree between themselves that an 
easement in favor of the general public exists across the Bahrami Property. 

As far as that goes, the Court sees no substantive reason why these three parties cannot validly 
agree to that proposition and stipulate to a trilateral judgment incorporating it. 

Intervenors argue that this amounts to entry of a quiet-title judgment by default, which is 
prohibited by Code of Civil Procedure § 764.010.  The Court disagrees.  This isn’t a default, it’s 
a stipulation.  (Or, rather, it would be a stipulation if it were adequately documented, which at 
present it isn’t.)  The parties can stipulate to the existence of an easement – or, say, to the 
identity of a boundary line, or the extinction of a deed of trust – the same as they can stipulate to 
any other substantive provision of their rights as against each other. 

Likewise, intervenors correctly point out that Cervantes has not proved his full easement case in 
this stipulation, for example by establishing that the easement was accepted by the California 
Department of Parks and Recreation, or that it did not go unexercised for a 25-year period.  
That’s true, but of no consequence to the trilateral agreement among the settling parties, who 
have every right among themselves to either agree that the substantive requirement for the 
existence of the easement have been met, or agree that the easement exists anyway.  
Suppose, by analogy, that this were a litigation over an alleged easement by prescription or 
necessity, in which the historical or ground facts are murky but the landowner is willing to allow 
the easement.  The parties to that direct dispute could, in effect, agree to create such an 
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easement by stipulating to a judgment saying it exists, whether or not it could be proved to have 
existed before the stipulation.  That’s how property disputes get settled. 

Of course, § 664.6 does not automatically allow bilateral or trilateral parties, by agreement 
among themselves, to agree to anything they want to.  As the above legal discussion states, a 
Court cannot enter a § 664.6 judgment that would be illegal in itself (e.g., an agreement to 
enforce a contract calling for the parties to pollute public waters, or for employment below the 
minimum wage).  Nor can it enter a § 664.6 judgment that would purport to adversely affect the 
rights of third parties who haven’t agreed to the settlement.  For example, a municipality could 
not validly enter into a “settlement” that obligated it to violate the First Amendment rights of 
protesters.  Nor could two adjoining landowners validly enter into a “settlement” that obligated 
them both to block the access rights of a third party to his own property. 

And here we get to the real meat of Intervenors’ objections:  They contend that this proposed 
judgment would invalidly affect their own substantive rights.  The Court doesn’t agree – but that 
may be because the Court takes a less ambitious view than Cervantes does as to what the 
settling parties’ stipulated judgment would or would not do. 

The Court has stated that within certain limits, Cervantes and the Bahrami Property Owners can 
stipulate among themselves to any terms they agree on, and be bound by that stipulation.  But it 
doesn’t follow that that stipulation would be binding on the rest of the world. 

For one thing, this stipulated judgment would not be binding on Wooten, establishing that there 
is also a general-public easement across his land.  At this point the Court is quite unclear on 
whether the easement is or isn’t supposed to impinge on Wooten’s land, and who contends 
what about that.  But be that as it may, nothing entitles the Bahrami Property Owners to sign a 
stipulation that would give away an easement over someone else’s property. 

For another example:  We can assume that the stipulation would redound enforceably to the 
benefit of the general public, in the sense that a bicyclist could validly enforce the easement 
against the Bahrami Property Owners.  But the stipulation would not necessarily be binding on 
the general public, for example by limiting the easement to some smaller size or narrower scope 
than another member of the public contends it should have. 

That example is entirely hypothetical, at least for now.  But let’s turn to the rights of Intervenors.  
The Court is holding, in Line 3, that Intervenors lack standing to seek to quiet title to establish 
the non-existence of the easement.  It doesn’t follow, however, that they are bound by someone 
else’s private agreement to concede that the easement does exist, if that issue should become 
relevant in some other way.  For example, while the parties have not discussed Intervenors’ 
nuisance cause of action in any detail, the Court could foresee some ways in which the 
existence or non-existence of the easement could bear on that claim.  At this point, the Court is 
not speculating on whether Intervenors would or wouldn’t have the right to contest the easement 
as a matter of nuisance law, an issue that will have to wait until someone briefs it.  But the 
Court’s present point is, either Intervenors do have that right to contest, or they don’t have that 
right to contest, as a matter of nuisance law – and either way, the stipulating parties can’t take 
away a right Intervenors would otherwise have by means of their own trilateral stipulation. 

In this respect, the Court notes that the lodged proposed judgment (as well as the Salehomoum 
Declaration) contain proposed language to the effect that the Property Owners “have no 
objection to the Court making a Judgment … that no person or entity may obstruct the public’s 
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right to use the Easement.”  Okay, so the Property Owners have no such objection – but even if 
the Court were otherwise entering the judgment, it wouldn’t be entering that judgment, because 
the settling parties’ “no obstruction” term of stipulation isn’t binding on the rest of the world in 
general, or on Intervenors in particular. 

In short:  The present motion must be denied for a number of reasons, mostly technical.  
Intervenors’ substantive objections are unpersuasive as arguments against the motion, but may 
have some force for later proceedings. 

  

 2.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
HEARING ON MOTION FOR SUMMARY JUDGMENT ON CROSS CMPLT OF WINSTON 
CERVANTES FILED BY DIABLO COMMUNITY SERVICES DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment by cross-defendant Diablo Community 
Services District on the Cross-Complaint filed by Winston Cervantes.  Cervantes correctly notes 
that the motion represents a substantive victory for himself, and does not substantially oppose it.  
The motion is granted.  DCSC should present a separate judgment. 

Background 

Winston Cervantes is a homeowner in the community of Diablo who filed a cross-complaint to 
address property referred to for convenience as the Cut-Through, a path crossing certain private 
property in Diablo that is used by bicyclists and others to cross from Alameda Diablo to Mt. 
Diablo Scenic Blvd.  Cervantes subsequently filed a verified First Amended Cross-Complaint 
(FACC) naming the Diablo Community Services District (DCSD), Omid Bahrami and Mojdeh 
Salehomoum as cross-defendants.  Bahrami and Salehomoum are the owners of the residence 
located at 2354 Alameda Diablo (Bahrami Property), a portion of which is part of the Cut-
Through in dispute. 

The FACC alleges that there is a dedicated public easement 25 feet wide and approximately 
150 feet in length along the southerly edge of the Bahrami Property that was dedicated for 
public use for riding and hiking by a parcel map recorded in September 1979.  (FACC ¶¶ 5, 6, 9, 
10, and Exh. A.)  Cervantes seeks a judgment declaring the easement described in the FACC 
and the parcel map is "valid, vested and binding on all parties".  (FACC Prayer ¶ 1.)  He also 
seeks a judgment that the easement does not violate the ordinances of the DCSD, and that the 
DCSD has no authority to impede the use of the easement.  (FACC Prayer ¶¶ 2, 3.) 

DCSD's Motion for Summary Judgment, and Cervantes’s Response 

DCSD moves for summary judgment.  It characterizes the FACC as seeking quiet title and 
declaratory relief.  

DCSD states that it has no legal or equitable interest in the Bahrami Property and has never 
claimed to have any such interest in the property.  (SUMF Nos. 2, 3.)  DCSD therefore contends 
to the extent Cross-Complainant seeks to quiet title to the Cut-Through, no relief can be granted 
against DCSD on that cause of action as DCSD does not assert an adverse claim or interest in 
the Bahrami Property. 
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DCSD states that the Cut-Through is entirely within the boundaries of Diablo and therefore does 
not create a passageway that provides entrance to or exit from Diablo and might otherwise 
violate Ord. Nos. 5-4-202 and 5-4-204.  (SUMF No. 6; FACC Prayer ¶ 2.)  DCSD asserts it has 
never taken action to try to close the Cut-Through or asserted a right to prevent any person from 
exercising easement rights over private property.  (SUMF Nos. 4, 5.)  DCSD therefore argues 
there is no justiciable controversy between Cervantes and DCSD to support a claim for 
declaratory relief.  

Cervantes has filed a "response" to DCSD's motion.  He has not contested any of the facts 
presented by DCSD as undisputed, offered any contrary evidence, or submitted opposing legal 
authority in response to DCSD's motion.  Cervantes, however, requests that any judgment 
entered on DCSD's motion provide that DCSD has no right to prevent anyone from using the 
Cut-Through easement on the Bahrami Property, which is part of his prayer for relief.  (FACC 
Prayer ¶ 3.) 

Standards Governing Motions for Summary Judgment 

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 
the papers submitted show that there is no triable issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law." (CCP § 437c(c).) When a defendant 
moves for summary judgment, the defendant bears the burden of producing evidence that 
plaintiff cannot prove one or more essential elements of plaintiff's claim or that there is a 
complete defense to the claim.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855 
["The defendant may, but need not, present evidence that conclusively negates an element of 
the plaintiff's cause of action.  The defendant may also present evidence that the plaintiff does 
not possess, and cannot reasonably obtain, needed evidence--as through admissions by the 
plaintiff following extensive discovery to the effect that he has discovered nothing."]; Code of 
Civil Procedure § 437c(o)(2).)  

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the 
burden shifts to the plaintiff ... to show that a triable issue of one or more material facts exists as 
to that cause of action or a defense thereto.'  [Citation and internal quotations omitted.]  The 
plaintiff may not rely upon the mere allegations or denials of its pleading to show a triable issue 
of material facts exists but instead shall set forth the specific facts showing that a triable issue of 
material fact exists. [Citations omitted.]."  (Gafcon, Inc. v. Ponsor & Associates (2002) 98 
Cal.App.4th 1388, 1401.) 

Though DCSD's motion is effectively unopposed, the Court independently reviews the motion 
for summary judgment to determine whether the motion demonstrates by admissible evidence 
that there is no triable issue of material fact, and that DCSD is entitled to judgment as a matter 
of law. (Code of Civil Procedure § 437c(c); Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 241.)  

Analysis 

A. Quiet Title 
 

Under Code of Civil Procedure § 761.020, a complaint for quiet title must be verified, and must 
allege (1) a description of the property subject to the quiet title claim, including a legal 
description, (2) the basis for the plaintiff's title, (3) the defendant's adverse interest in the 
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property, (4) the date as of which the determination is sought, and (5) a prayer for the 
determination of the title against the adverse claims.  DCSD contends that Cervantes has not 
demonstrated that DCSD asserts any adverse interest in the Bahrami Property or the Cut-
Through, or indeed any interest at all in the property subject to the quiet title claim, which is 
necessary to support Cervantes's right to relief against DCSD on a cause of action for quiet title.  

The Cross-Complaint does not use the term "quiet title" in its allegations or prayer for relief, but 
Cervantes does not dispute the DCSD's characterization of the FACC as asserting quiet title 
and declaratory relief causes of action.  To the extent Cervantes’s request for a determination 
that a valid and binding easement for the Cut-Through constitutes a quiet title cause of action, 
the Court agrees with DCSD that the undisputed facts negate one of the elements of a quiet title 
action – namely, that DCSD claims an adverse interest in the property subject to the FACC.  
DCSD does not make such a claim, or assert any claim or interest in the Cut-Through or the 
Bahrami Property based on the undisputed evidence. 

B. Declaratory Relief 
 

As to Cervantes's request for declaratory relief, DCSD has moved for summary judgment on the 
ground that there is no actual, justiciable controversy required to grant relief against DCSD.  
(Code of Civil Procedure § 1060 [requires an "actual controversy relating to the legal rights and 
duties of the respective parties"].)  Cervantes cites no facts and presents no evidence to 
controvert DCSD's evidence that DCSD has never tried to close the Cut-Through and has never 
tried to impede or interfere with the use of private property – which would include the Bahrami 
Property – by any person, which would include Cervantes.  

A motion for summary judgment by a defendant in a declaratory relief action can be granted in 
an appropriate case.  (Gafcon, Inc. v. Ponsor & Associates, supra, 98 Cal.App.4th at 1401.)  
"When summary judgment is appropriate, the court should decree only that plaintiffs are not 
entitled to the declarations in their favor.  [Citations omitted.]  Thus, in a declaratory relief action, 
the defendant's burden is to establish the plaintiff is not entitled to a declaration in its favor. It 
may do this by establishing (1) the sought-after declaration is legally incorrect; (2) undisputed 
facts do not support the premise for the sought-after declaration; or (3) the issue is otherwise 
not one that is appropriate for declaratory relief." (Id. at 1402.)  (See also Cates v. California 
Gambling Control Com. (2007) 154 Cal.App.4th 1302 [same].)  

The undisputed facts here negate the existence of an actual, present dispute or controversy 
between Cervantes and DCSD, which is essential to Cervantes's right to obtain declaratory 
relief against DCSD. (Id. at 1403 [affirming summary judgment for individual in-house 
attorney/employee of insurer on declaratory relief cause of action as to whether insurer's use of 
in-house counsel constitutes unauthorized practice of law, when attorney had been relieved as 
counsel and was no longer involved in the case].)  

Without such an actual, present dispute between the parties, Cervantes is seeking in effect an 
advisory opinion over a hypothetical controversy, which the Court cannot provide.  As the court 
observed in Del Cerro Mobile Estates v. City of Placentia (2011) 197 Cal.App.4th 173, 186, "Del 
Cerro never alleged OCTA or the City took any steps towards implementing the project in a 
manner inconsistent with any of the City's resolutions.  While a party may seek declaratory 
judgment before an actual invasion of rights occurs, it still must demonstrate the controversy is 
justiciable.  The ripeness necessary in the declaratory judgment statute's 'actual controversy' 
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requirement (Code Civ. Proc., § 1060) 'does not embrace controversies that are ‘"conjectural, 
anticipated to occur in the future, or an attempt to obtain an advisory opinion from the court."' 
[Citation omitted.]".  (See also Qualified Patients Assn. v. City of Anaheim (2010) 187 
Cal.App.4th 734, 751 [" 'Courts will decline to resolve lawsuits that do not present a justiciable 
controversy, and justiciability ‘involves the intertwined criteria of ripeness and standing."'," 
quoting County of San Diego v. San Diego NORML (2008) 165 Cal.App.4th 798, 813]; 
Consumer Cause, Inc. v. Johnson & Johnson (2005) 132 Cal.App.4th 1175, 1186-87 [vacating 
consent decree where court concluded the case was no longer ripe, and therefore not 
justiciable, where there was no dispute that there was no violation of the statute which was the 
basis for the claim]; Gillette v. Gillette (1932) 122 Cal.App. 640, 642 ["The petition in this case 
does not present any actual controversy relating to the legal rights and duties of the parties 
involved in the trust. Jurisdiction is therefore not conferred upon the court by this proceeding for 
declaratory relief under the provisions of section 1060, supra. No declaratory relief may be 
awarded where no controversy exists and when no one complains regarding the construction of 
a document."].)  

Accordingly, the Court grants DCSD’s motion for summary judgment, and declines Cervantes’s 
request that it throw in an advisory opinion over a point not in dispute and therefore not suitable 
for declaratory judgment. 

  

 3.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
HEARING ON DEMURRER TO COMPLAINT IN INTERVENTION of MINI FILED 
BY WINSTON CERVANTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by Winston Cervantes to the Verified Complaint in Intervention 
("CII") filed by Intervenors Jeff Mini, Christine Mini and 29 other individuals (Intervenors).  The 
demurrer to the first cause of action is sustained without leave to amend.  The demurrer to 
the second cause of action is sustained with leave to amend, but only to the extent that 
Intervenors may be able to plead some request for declaratory relief not derivative of their quiet 
title claim. 

If Intervenors contest this tentative to seek additional leave to amend, they should be prepared 
at the hearing to specify what they have in mind and why it will suffice. 

Background 

As noted above, the original complaint of Tiernan and others has been resolved by entry of an 
Amended Judgment, and those plaintiffs have dropped out of the case.  Prior to entry of that 
Amended Judgment, Winston Cervantes filed a cross-complaint addressing the Cut-Through.  
He subsequently filed a verified First Amended Cross-Complaint naming DCSD and the 
Property Owners (Bahrami and Salehomoum) as cross-defendants. 

The Intervenors filed their CII on August 6, 2020.  The Intervenors allege they each own 
residences in the Diablo community.  The CII names Cervantes, Bahrami, and Salehomoum as 
defendants, though none of the three causes of action is directed to Salehomoum.  The CII also 
names as a defendant Bart Wooten (as trustee of a family trust), the owner of 2328 Alameda 
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Diablo, which the Intervenors allege is also part of the Cut-Through.  (Wooten is in default and 
has not participated in the case.) 

The Demurrer 

Intervenors allege three causes of action: a first cause of action for quiet title and a second 
cause of action for declaratory relief against Cervantes, Bahrami, and Wooten, and a third 
cause of action for private nuisance against Bahrami and Wooten.  Cervantes has filed a 
general demurrer to the first and second causes of action. 

Standards for Ruling on a Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded material factual 
allegations of the CII, but not legal or factual conclusions or contentions of law.  (Blank v. Kirwan 
(1985) 39 Cal.3d 311, 318; Rakestraw v. California Physicians’ Service (2000) 81 Cal.App.4th 
39, 42.)  The allegations of the CII "must be liberally construed" in the Intervenors' favor.  (Code 
of Civil Procedure § 452; Garton v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 365, 376 ["The 
test on demurrer is not whether the allegations are likely to be proven but whether the 
allegations preclude liability, and the allegations must be construed liberally in favor of the 
pleader," citing Skopp v. Weaver (1976) 16 Cal.3d 432].) 

In determining whether the CII states a claim for relief, the Court gives “the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” 
(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.)  The Court also considers matters of which 
the Court can properly take judicial notice.  (Schifando v. City of Los Angeles (2003) 31 Cal.4th 
1074, 1081.)  

When the Court sustains a demurrer without leave to amend, "the plaintiff bears the burden of 
establishing that it could have amended the complaint to cure the defect.  [Citation omitted.]"  
(Align Technology, Inc. v. Tran (2009) 179 Cal.App.4th 949, 959.) (See also Oglio Entertainment 
Group, Inc. v. Hartford Casualty Ins. Co. (2011) 200 Cal.App.4th 573, 581.) 

Request for Judicial Notice 

Cervantes has requested the Court take judicial notice of various documents in the Court’s file.  
Judicial notice of them is unnecessary, though the Court appreciates the convenience of 
presenting them for easy reference.  (The Court also notes that one of them is the original 
judgment entered on the Tiernan complaint, though it has been superseded by the Amended 
Judgment.) 

Cervantes also requests judicial notice of two declarations by Bahrami and Salehomoum, 
Exhibits 5 and 6 to his request for judicial notice, to which Intervenors object.  The Court denies 
the request for judicial notice of Exhibits 5 and 6 as they are not the proper subject of 
judicial notice on a demurrer.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 
["In reviewing the ruling on a demurrer, a court cannot consider, as Mercury would have us do, 
the substance of declarations, matter not subject to judicial notice, or documents judicially 
noticed but not accepted for the truth of their contents. (Citations omitted.)"].)  (See also Tenet 
Healthsystem Desert, Inc. v. Blue Cross of California (2016) 245 Cal.App.4th 821, 836 ["the 
truth of statements contained in the document and their proper interpretation are not subject to 
judicial notice" in ruling on a demurrer, citing StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 
449, 457, fn. 9, and rejecting a request to take judicial notice of letters created by one of the 
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parties to the litigation as "facts and propositions not reasonably subject to dispute" under 
Evidence Code § 452(h)].). 

Analysis 

The CII's Allegations 

Intervenors allege that they are homeowners in the Diablo community, and that they have an 
interest in maintaining the private character of the Diablo community and protecting the property 
within Diablo from public use.  (CII ¶ 25.)  This is the interest on which Intervenors' right to bring 
their claims is founded. 

The CII includes allegations regarding the history of ownership and transfers of certain 
properties on Alameda Diablo since 1977, including the Bahrami Property and the Wooten 
Property.  Intervenors allege the Cut-Through runs across part of the Bahrami Property and a 
portion of the Wooten Property.  They contend there is no easement or dedication of the Cut-
Through for public use, or that any offer of dedication of the land was never accepted by the 
California Department of Parks and Recreation, or has lapsed. (CII ¶¶ 27-33, 36.)  

The Intervenors contend the "25' Riding and Hiking Easement" referenced in Parcel Map 263-78 
recorded in 1979, which Cervantes contends creates a public easement for the Cut-Through 
over the Bahrami Property, was not used for that purpose during the 25 years after it was 
recorded, and that the referenced easement by its terms does not include its use by bicyclists. 
(CII ¶ 33.)  They assert that Bahram and Wooten instead have granted Cervantes and the public 
permission to use a portion of their properties as the Cut-Through to allow passage between 
Alameda Diablo and Mt. Diablo Scenic Blvd.  (CII ¶¶ 32, 34.)  They allege the owners of the 
Bahrami Property have encouraged public use of the Cut-Through, particularly by bicyclists, and 
that Wooten has facilitated that public use by his "inaction" and not blocking the use of the Cut-
Through.  (CII ¶ 34.)  They contend this public use of the defendants' properties has created a 
private nuisance. (CII ¶ 34.) 

First Cause of Action for Quiet Title 

In their quiet title cause of action, Intervenors seek a judgment "quieting title to the Cut-
Through".  They request a judgment establishing "there is no recorded easement in favor of Mr. 
Cervantes, or anyone else, to use the Cut-Through; there was no public dedication of the Cut-
Through to the general public" or the Parks Dept., and that there is no right of bicyclists to use 
the Cut-Through "whether by prescription or easement", and that any offer of dedication of the 
Cut-Through lapsed under Code of Civil Procedure § 771.010.  (CII Prayer ¶ 1.) 

Mr. Cervantes demurs to this cause of action under Code of Civil Procedure § 430.10(e) on the 
ground that Intervenors lack standing to assert a quiet title cause of action because they have 
no legal right, title or interest in the Bahrami Property, the Wooten Property and therefore in the 
Cut-Through.  The demurrer cites Code of Civil Procedure § 1250.230, a statute which the 
Intervenors properly point out addresses eminent domain proceedings and is not applicable.  
The parties, however, also address the case law on the standing necessary to bring a quiet title 
action.  

A long line of California authority requires the plaintiff asserting a quiet title claim to establish a 
claim to legal title to the property in question in order to have standing to assert this cause of 
action.  As the California Supreme Court explained in Pacific States Savings & Loan Co. v. 
Warden (1941) 18 Cal.2d 757, "In a quiet title action the plaintiff must prove his title in order to 
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recover. [Citation omitted.] It has been stated as an elementary rule that 'If he has no title, he 
cannot complain that someone else, also without title, asserts an interest in the land....  A 
defendant in such an action may always effectually resist a decree against himself, by showing 
simply that the plaintiff is without title.'  [Citation omitted.]"  (Id. at 759 [quoting Williams v. City of 
San Pedro (1908) 153 Cal. 44, 49].)  (See also Hoeller v. Lloyd (1959) 173 Cal.App.2d 777, 778 
["It is settled that in a quiet title action plaintiff must establish title in himself in order to 
succeed."]; Thompson v. Ioane (2017) 11 Cal.App.5th 1180, 1195 ["The plaintiff may recover 
only upon the strength of his or her own title … and not upon the weakness of the defendant's 
title....  As a plaintiff moving for summary judgment on a quiet title claim, Thompson bore the 
burden to make out a prima facie case of ownership."].)   

"A quiet title action seeks to declare the rights of the parties in realty....'  A 
description of the parties' legal interests in real property is all that can be 
expected of a judgment in an action to quiet title."  (Lechuza Villas West v. 
California Coastal Com. (1997) 60 Cal.App.4th 218, 243.) Title is quieted "as to 
legal interests in property."  (Id. at 242.)  It follows that absent an interest in 
the property, a party has no standing to ask the court to quiet title in the 
property or to obtain damages for the cloud on title.  

(Chao Fu, Inc. v. Chen (2012) 206 Cal.App.4th 48, 58-59 [emphasis added].)  

Code of Civil Procedure § 760.020(a) authorizes quiet title actions "to establish title against 
adverse claims to real or personal property or any interest therein."  Code of Civil Procedure 
§ 761.020 lists the requirements of a complaint for quiet title, including that the complaint allege: 
"(b) The title of the plaintiff as to which a determination under this chapter is sought and the 
basis of the title....; (c) The adverse claims to the title of the plaintiff against which a 
determination is sought.... [and] (e) A prayer for the determination of the title of the plaintiff 
against the adverse claims."  Code of Civil Procedure § 760.010(a) defines a "claim" to property 
for purposes of the quiet title statutes as including " a legal or equitable right, title, estate, lien, or 
interest in property or cloud upon title."  (Code of Civil Procedure §§ 761.020(b),(c),(e).) 
Consistent with the case law, all of these statutes rest on the complaining party having title to 
the property subject to the quiet title action. 

The only authority Intervenors cite to support their standing is Marks v. Whitney (1971) 6 Cal.3d 
251, a case that is factually inapposite. The case involved a quiet title action over a boundary 
dispute between property owners, but addressed the unique issue of the public's right to the 
tidelands.  Marks asserted ownership of the tidelands that adjoined most of the shoreline of 
Whitney's property.  (Id. at 256.)  Whitney asserted that Marks' title was burdened with a public 
trust easement.  (Id.)  The trial court granted Whitney a 7-foot easement in the tidelands but 
held he did not have standing to assert the public trust claim.  (Id.) 

The California Supreme Court reversed.  The Court held that the tidelands are subject to the 
public trust, and that the judgment declaring the rights and interests of the two landowners, 
including a prescriptive easement in favor of Whitney, should have addressed the public trust 
interest in the tidelands.  (Id. at 260-61.)  On the standing issue, the Court held that Whitney had 
standing to ask the trial court to recognize the public trust easement in the tidelands titled to 
Marks because he was a member of the public who had rights and interests in the use of the 
tidelands.  (Id. at 261.)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/06/20 

 
 

- 14 - 

Marks v. Whitney does not stand for the proposition that a quiet title action can be brought by 
one private property owner to quiet title to another private party's property in which the 
complaining party alleges no legal or equitable title or right to use the other property.  Rather, 
the decision enforces the right of a member of the public to assert the public's rights in private 
property.  That describes Cervantes’s FACC, not Intervenors’ CII. 

Members of the public have been permitted to bring an action to enforce a public 
right to use a beach access route [citation omitted]; to bring an action to quiet title 
to private and public easements in a public beach [citation omitted]; and to bring 
an action to restrain improper filling of a bay and secure a general declaration of 
the rights of the people to the waterways and wildlife areas of the bay [citation 
omitted].  Members of the public have been allowed to defend a quiet title action 
by asserting the right to use a public right of way through private property [citation 
omitted].  They have been allowed to assert the public trust easement for 
hunting, fishing and navigation in privately owned tidelands as a defense in an 
action to enjoin such use [citation omitted], and to navigate on shallow navigable 
waters in small boats [citation omitted]. 

(Id. at 261-62.) 

Whatever interest the Intervenors allege they have as owners of their own properties in other 
parts of Diablo, they have not alleged facts establishing the essential element of a quiet title 
cause of action, namely their title to, legal interest in, or right to possession or use of the 
defendants' properties. 

Intervenors argue that if the easement Cervantes asserts did exist, Intervenors themselves (as 
either members of the community or members of the general public) would have the right to use 
the easement.  Hence, they argue, they have standing to litigate their own property rights in the 
Cut-Through.  But the catch is that they do not seek to establish that they do have any such 
right.  They seek to establish that they do not have any such right.  Under the case law 
discussed above, they have no standing to litigate their own lack of title via quiet title. 

In effect, what Intervenors seek to do is to establish that someone else – namely the owners of 
the Bahrami and Wooten Properties – hold title free of an asserted easement.  But that is 
asserting the property rights of other people, not of Intervenors themselves.  (That problem 
would exist even if those Property Owners sided with Intervenors.  It only makes things worse 
for Intervenors, if anything, that in fact the Bahrami Property Owners are affirmatively seeking to 
disclaim owning the property interest that Intervenors claim the Bahrami Property Owners hold.)  
To plead a quiet title cause of action, however, Intervenors would need to plead that they – not 
someone else – holds an interest in the subject property.  They do not do so, and manifestly 
cannot do so. 

Second Cause of Action for Declaratory Relief 

The declaratory relief cause of action incorporates all the allegations of the CII preceding the 
second cause of action, and seeks a declaration that any dedication of the public easement 
reflected in Parcel Map 263-78 has lapsed under Code of Civil Procedure § 771.010.  (CII 
¶¶ 37-40.)  The right to declaratory relief requires the complaining party to demonstrate it has 
standing to pursue to claim involved.  (Qualified Patients Assn. v. City of Anaheim (2010) 187 
Cal.App.4th 734, 751 [“Courts will decline to resolve lawsuits that do not present a justiciable 
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controversy, and justiciability ‘involves the intertwined criteria of ripeness and standing."  
[Quoting County of San Diego v. San Diego NORML (2008) 165 Cal.App.4th 798, 813].)  (See 
also D. Cummins Corp. v. United States Fidelity & Guaranty Co. (2016) 246 Cal.App.4th 1464 
[in insurance contract dispute, court sustained demurrer by defendant insurer without leave to 
amend, finding the holding company and majority shareholder of the insured had no basis to 
obtain declaratory relief against the insurer because it was not a party to the insurance contract, 
despite any "practical interest" it might have in the insurance policy].) 

The right to declaratory relief, like injunctive relief, is a remedy that must be founded on a viable 
substantive claim between the parties.  Where the claim is derivative of another cause of action 
as to which the complaining party has not alleged facts sufficient to support a right to relief, then 
the declaratory relief claim must also fail.  (Smyth v. Berman (2019) 31 Cal.App.5th 183, 191-92 
[where quiet title claim, based on a right of first refusal was held not viable, the declaratory relief 
claim founded on the quiet title claim also failed to state a claim for relief]; Ball v. FleetBoston 
Financial Corp. (2008) 164 Cal.App.4th 794, 800 [a declaratory relief claim derivative of a 
statutory claim that failed to state a cause of action also failed to state a cause of action].)  (See 
also Faunce v. Cato (2013) 222 Cal.App.4th 166, 172 ["[I]njunctive and declaratory relief are 
equitable remedies, not causes of action.  [Citation omitted.]  Thus, the trial court properly 
sustained the demurrer as to these claims because they were 'wholly derivative of” other 
nonviable causes of action.'  [Citation omitted.]"].)  

The deficiency of the declaratory relief cause of action based on the Intervenors' lack of the 
standing necessary to assert a quiet title claim is further supported by the provisions of Code of 
Civil Procedure § 771.020. That statute provides a mechanism for a property owner to obtain a 
judgment declaring the property to be free from an offer of dedication when the party contends 
the conclusive presumption of the rejection of an offer of dedication applies under Code of Civil 
Procedure § 771.010, the statute relied on by the Intervenors.  Section 771.020(b) provides that 
such an action must be commenced pursuant to the quiet title statutes, which therefore limits 
the parties who may seek such relief to those with standing to assert a quiet title action. 
Intervenors do not have that standing. 

The demurrer to the first cause of action is sustained, without leave to amend. The demurrer 
to the second cause of action is sustained with leave to amend, to the extent that Intervenors 
may be able to allege facts and grounds for declaratory relief not founded on their quiet title 
claim. 

  

 4.  TIME:  9:00   CASE#: MSC19-00390 
CASE NAME: CARTWRIGHT VS MOORE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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 5.  TIME:  9:00   CASE#: MSC19-00510 
CASE NAME: ALYAN VS ISMAIL 
HEARING ON MOTION TO/FOR QUASH DEPOSITION SUBPOENA FOR 
PRODUCTION FILED BY AHMAD ABDULKADER 
* TENTATIVE RULING: * 
 
The motion of third-party Ahmad Abdulkader to quash plaintiff’s deposition subpoena is denied. 
 
In a nutshell:  Plaintiff, a California resident, contends that this is a Facebook-romance fraud 
case.  He accuses defendant Nancy Ismail of fraudulently inducing plaintiff to co-sign for college 
student loans being made to Ismail’s daughters.  Ismail and one of her daughters, both 
residents of New York, have filed pending motions to quash service of summons on the ground 
that they do not have minimum contacts with California.  Plaintiff counters that Ismail has 
intentionally targeted California victims for her alleged fraud.  Those jurisdictional motions are as 
yet undecided; they were taken off calendar while plaintiff pursued certain jurisdictional 
discovery, including this subpoena. 
 
Third-party Abdulkader is also a California resident.  He enters the picture because, apparently, 
he also co-signed student loans for the same students at Ismail’s urging, some years ago.  
Plaintiff’s theory is that Abdulkader is another victim of the same fraud Ismail perpetrated 
against plaintiff.  He therefore seeks to obtain the details of Ismail’s dealings with Abdulkader, to 
try to prove that Ismail is targeting Californians in her scheme. 
 
Abdulkader’s motion is barebones.  It asserts without substantial argument that the details of 
Abdulkader’s co-signings are irrelevant to the jurisdictional question presented in this case.  It 
also asserts without elaboration or proof that Abdulkader’s privacy interests are at stake.  In a 
very general sense that is true, since these are non-public financial dealings.  But no showing is 
attempted that there is any unusual or special privacy interests involved here, or that 
Abdulkader stands to suffer any serious invasion of his privacy by providing these documents.  
The underlying account dates and figures, for that matter, are already known to plaintiff. 
 
Plaintiff actually hypothesizes such a privacy interest on Abdulkader’s part, by way of trying to 
figure out why Abdulkader is fighting this subpoena so hard.  Plaintiff hypothesizes that maybe, 
having been taken in by Ismail’s romantic fraud, Abdulkader would be embarrassed to have that 
lapse come out, and/or might prefer to conceal it from his wife or others.  The Court has no idea 
whether that’s true or not; Abdulkader has made no such argument.  If the hypothesis is true, it 
would amount to a respectable argument for protection of Abdulkader’s privacy.  But the catch is 
that if the hypothesis is true, it’s all the more reason why plaintiff may be right that Abdulkader’s 
dealings with Ismail could be relevant to Ismail’s targeting of California victims.  (Not to mention 
relevance to plaintiff’s underlying fraud scheme.)  The more private this information is, the more 
relevant it is.  (Perhaps a stipulation is in order by way of protecting any privacy interests at 
stake.)  And conversely, if plaintiff is guessing wrong and these concerns don’t really exist for 
Abdulkader, the Court sees no very convincing reason why Abdulkader has any strong privacy 
interest at stake here. 
 
At this point, we don’t know whether plaintiff’s discovery will or won’t turn up anything that 
supports his case, substantively or jurisdictionally; we won’t know that until the discovery is had.  
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We also don’t know whether, even if plaintiff is right on the facts, those facts will prove to be 
very convincing on his jurisdictional arguments; we won’t know that until the jurisdictional 
motions are briefed and decided.  But given the barebones showing made by Abdulkader here, 
the Court is not inclined to rule out in advance the possibility that plaintiff may be able to obtain 
useful jurisdictional information in learning what went on between Ismail and Abdulkader.  It 
therefore denies the present motion. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01562 
CASE NAME: DODGE VS VANHATTEN 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY AMBER 
J. DODGE 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for an in camera hearing as to grounds for withdrawal.  To 
protect the confidential and privileged information of plaintiff, the hearing will not occur on the 
same CourtCall call as the rest of the calendar.  Instead, when the Court has completed its 
calendar, it will call moving counsel directly.  Ms. Dodge is invited to participate if she wishes.  
She can either attend in counsel’s office, or ask counsel to arrange a conference call. 
 
The CMC now set for January 27, 2021 is also calendared for an Order to Show Cause why the 
case should not be dismissed for failure to prosecute and plaintiff’s failure to participate and 
remain in touch with her attorney. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01570 
CASE NAME: ABRAHAMS VS. HAMPTON 
HEARING ON MOTION TO/FOR LEAVE TO FILE 3RD AMENDED COMPLAINT 
FILED BY HARRY ABRAHAMS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a third amended complaint is taken off calendar.  There is 
nothing in the file showing that the motion was ever served on any other parties. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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 8.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA V IN-N-OUT 
HEARING ON MOTION TO/FOR: AN ORDER DEEMING ADMITTED THE TRUTH OF 
ALL, FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA V IN-N-OUT 
HEARING ON MOTION TO/FOR: COMPEL PLAINTIFF AILEEN TAKETA'S 
RESPONSE TO, FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA V IN-N-OUT 
HEARING ON MOTION TO/FOR: COMPEL PLAINTIFF AILEEN TAKETA'S 
RESPONSE TO, FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA V IN-N-OUT 
HEARING ON MOTION TO/FOR: COMPEL PLAINTIFF AILEEN TAKETA'S 
RESPONSE, FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
This case has been settled. 
 

  

12.  TIME:  9:00   CASE#: MSC20-00016 
CASE NAME: SANCHEZ; NEFF VS BRENTWOOD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SANCHEZ FILED BY 
CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
Defendant City of Brentwood’s demurrer to the first amended complaint (FAC) is sustained 
without leave to amend.  The City should prepare a judgment. 
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If plaintiffs contest the tentative to seek leave to amend, they should be prepared at the hearing 
to identify specifically what allegations they propose to add; whether those allegations were 
included in their pre-filing governmental claims; why they will be sufficient; and why they weren’t 
alleged before now. 
 
Background 
 
Plaintiff Neff has owned real property located at 1060 Minnesota Ave. in the City of Brentwood 
for over 30 years.  Neff alleges that throughout his ownership of the property, he has been 
subjected to harassment from the City’s inspectors, receiving numerous citations from the City. 
 
Plaintiff Angelica Sanchez resides on the property with her husband and seven children.  Ms. 
Sanchez’s children, including plaintiff Isabel Pacheco, a minor, were home without the parents, 
on June 25, 2019, when six police officers and seven inspectors arrived at the property to check 
for alleged building code violations.  Two of the officers knocked on the door of the residence.  
This greatly frightened the children.  One of the children called Ms. Sanchez, who called a friend 
and Mr. Neff.   
 
Mr. Neff arrived on the scene and allegedly witnessed the trespass and observed the emotional 
distress of the children.  Mr. Neff alleges the police abused their power by exceeding the scope 
of the Warrant.  The police knocked on the door of Ms. Sanchez’s residence and walked in the 
backyard and side yard.  Plaintiffs allege this exceeded the scope of the Warrant as it was 
limited to accessory structures.   
 
As a result of the incident, Mr. Neff allegedly suffered exhaustion and increased blood pressure.  
Ms. Sanchez alleges she experienced the fear of her children while on the phone with them, 
while unable to comfort them.  Ms. Sanchez and Isabel allegedly suffered emotional distress.  
Isabel has lost sleep, was stressed at school, and has since refused to go near police officers 
due to her fear.  
 
After filing claims with the City, Plaintiffs filed this action for Intentional Infliction of Emotional 
Distress, Negligent Infliction of Emotional Distress, and Trespass.   
 
Demurrer Standard 
 
The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. 
Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly 
pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  
On demurrer the complaint must be liberally construed with a view to substantial justice 
between the parties.  (Code of Civil Procedure § 452.)  A demurrer lies only for defects 
appearing on the face of the complaint or from matters of which the court must or may take 
judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.)  “If the complaint states a cause of action under any theory, regardless of the title under 
which the factual basis for relief is stated, that aspect of the complaint is good against a 
demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
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Both parties request that the Court take judicial notice of the warrant at issue and certain other 
public documents.  The requests are unopposed, and they are granted.  Plaintiffs also request 
judicial notice of their FAC, which is unnecessary. 
 
1st C/A—Intentional Infliction of Emotional Distress 
 
In California, all government tort liability must be based on statute.  (Becerra v. County of Santa 
Cruz (1998) 68 Cal.App.4th 1450, 1457; Gov. Code § 845.)  “‘In the absence of some 
constitutional requirement, public entities may be liable only if a statute declares them to be 
liable.’ [Citations.]”  (Becerra v. County of Santa Cruz (1998) 68 Cal.App.4th 1450, 1457.) 
 
The tort of intentional infliction of emotional distress is a common law tort, judicially created.  
(See Wassmann v. South Orange County Community College Dist. (2018) 24 Cal.App.5th 825, 
854.)  Accordingly, it cannot directly provide the basis for a tort claim against a city.  However, 
Gov. Code § 815.2 provides under certain circumstances for the public entity’s derivative liability 
for the acts or omissions of its employees.  Section 815.2(a) provides: “A public entity is liable 
for injury proximately caused by an act or omission of an employee of the public entity within the 
scope of his employment if the act or omission would, apart from this section, have given rise to 
a cause of action against that employee or his personal representative.”   
 
Here, plaintiffs have not identified any statute giving rise to liability against the City.  Plaintiffs 
can establish a claim against the City only based on a respondeat superior theory.  A public 
entity can be held vicariously liable for the intentional infliction of emotional distress by its 
employees if they were acting within the course and scope of the employment relationship.  But 
the City is not liable for an injury resulting from an act or omission of an employee where the 
employee is immune from liability.  (Gov. Code § 815.2(b).)  Plaintiffs have not named any 
employees of the City as defendants in this action.    
 
Here, plaintiffs allege the City’s conduct constituted unwanted and unwarranted harassment, 
culminating in an outrageous inspection.  “The elements of the tort of intentional infliction of 
emotional distress are: ‘(1) extreme and outrageous conduct by the defendant with the intention 
of causing, or reckless disregard of the probability of causing, emotional distress; (2) the 
plaintiff's suffering severe or extreme emotional distress; and (3) actual and proximate causation 
of the emotional distress by the defendant's outrageous conduct....’  [Citation.]”  (Potter v. 
Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1001.)   
 
Defendant argues that plaintiffs have not alleged conduct that meets the first element – 
“extreme and outrageous conduct.”  “Without such pleading, no cause of action for intentional 
infliction of emotional distress will stand.”  (Ankeny v. Lockheed Missiles & Space Co. (1979) 88 
Cal.App.3d 531, 536.)  The Court may sustain the demurrer when it is apparent from the face of 
the complaint that plaintiffs have not pleaded facts that would suffice to establish outrageous 
conduct on the part of the defendants.  “Appellate courts have affirmed orders which sustained 
demurrers on the ground that the defendant's alleged conduct was not sufficiently outrageous.” 
(Cochran v. Cochran (1998) 65 Cal.App.4th 488, 494.) 
 
“A defendant's conduct is ‘outrageous’ when it is so ‘extreme as to exceed all bounds of that 
usually tolerated in a civilized community.’  [Citation.]  And the defendant's conduct must be 
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‘intended to inflict injury or engaged in with the realization that injury will result.’  [Citation.]”  
(Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-105, internal quotation marks omitted.)  “‘[I]t must 
also appear that the defendants' conduct was unprivileged.’  [Citation.]”  (Bogard v. Emplrs 
Casualty Co. (1985) 164 Cal.App.3d 602, 616.)  “In order to avoid a demurrer, the plaintiff must 
allege with ‘great[ ] specificity’ the acts which he or she believes are so extreme as to exceed all 
bounds of that usually tolerated in a civilized community.  [Citation.]”  (Yau v. Allen (2014) 229 
Cal.App.4th 144, 160-161.) 
 
Here, the acts Plaintiffs allege constitute outrageous conduct are as follows:  Defendants 
showed up at the property with six police officers and seven inspectors, two police officers 
knocked on the door of the residence, and defendants’ “inspection” exceeded the scope of the 
Warrant when the officers and inspectors walked around the residence and went into the 
backyard and side yard.  Plaintiffs allege this incident and other harassment by the City created 
an atmosphere of hostility and intimidation.  According to plaintiffs, “No one in a civilized society 
should endure this sort of continued and unwarranted harassment.”  Plaintiffs allege the City 
sent inspectors or representatives to his property over 23 times in the last five years.  Plaintiffs 
maintain the June 25, 2019 and other numerous incidents of trespass satisfy the modern rule of 
defining “outrageous conduct”. 
 
“‘Behavior may be considered outrageous if a defendant (1) abuses a relation or position which 
gives him power to damage the plaintiff's interest; (2) knows the plaintiff is susceptible to injuries 
through mental distress; or (3) acts intentionally or unreasonably with the recognition that the 
acts are likely to result in illness through mental distress. [Citations.]’ [Citation.]”  (Wallis v. 
Superior Court (1984) 160 Cal.App.3d 1109, 1120.) 
 
Plaintiffs have not alleged facts that could constitute extreme and outrageous conduct.  
“Generally, conduct will be found to be actionable where the ‘recitation of the facts to an 
average member of the community would arouse his resentment against the actor, and lead him 
to exclaim, “Outrageous!”  (Rest.2d Torts, § 46, com. d.)”  (KOVR-TV, Inc. v. Superior 
Court (1995) 31 Cal.App.4th 1023, 1028.)  Here, coming onto the property and walking in the 
backyard and side yard, pursuant to a valid warrant, and knocking on the residence’s door do 
not, as a matter of law, constitute extreme and outrageous conduct.  There are no allegations 
that defendant’s employees entered the residence.  Knocking on the door would seem to be a 
decent courtesy to advise the occupants that an inspection was occurring on the property; and 
even if its purpose were something else, a simple daytime knock on the door falls far short of 
the kind of outrageousness needed to support this tort. 
 
The warrant stated that “there is cause for issuance of an inspection warrant for 1060 Minnesota 
Avenue, Brentwood.  You are hereby authorized to enter the grounds at 1060 Minnesota 
Avenue to conduct an inspection of all accessory structures…”  The warrant was duly issued by 
a Superior Court Judge, and plaintiffs tacitly acknowledge they cannot seek to collaterally attack 
it via an infliction tort.  Rather, they contend that the inspectors’ behavior was “outrageous” 
because the officers exceeded the scope of the warrant by walking in the yards.  But there is 
nothing in the warrant prohibiting the officers from walking in the yards, and doing so would not 
itself constitute an unlawful search or a violation of the warrant. 
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Defendants also demonstrate other deficiencies with the cause of action.  Plaintiffs have not 
alleged facts showing the intent to cause, or reckless disregard of the probability of causing, 
emotional distress.  There are no allegations the City intended to cause harm. There are no 
facts alleged showing Defendants were aware that Isabel was even present or that Defendants 
knew the children were home alone. 
 
Part of the FAC’s allegations rest simply on what plaintiffs say is the sheer number of 
inspections over the years.  Presumably all the inspections conducted pursuant to warrants, 
however, were authorized by Judges, and plaintiffs do not either assert the invalidity of the 
warrants or allege any particular misconduct in the inspections as supporting their present 
claims.  They also allege conclusorily that there may have been other “trespasses” without 
warrants, but it doesn’t appear that they even know whether any such events even occurred – 
let alone alleging that those visits gave rise to the torts now alleged. 
 
2nd C/A—Negligent Infliction of Emotional Distress 
 
There is no independent tort of negligent infliction of emotional distress.  This cause of action is 
a variation of the tort of negligence; that is, if negligence causing injury is otherwise alleged, 
then under some circumstances emotional distress may be one of the forms of damages 
recoverable.  “California recognizes a right to recover damages in a negligence action for 
serious emotional distress.  [Citations.]  Actionable negligence is comprised of four elements: 
(1) a legal duty to use due care, (2) a breach of such legal duty, (3) damage or injury, and 
(4) the breach as the proximate or legal cause of the resulting damage or injury.”  (Bogard v. 
Emplrs Casualty Co. (1985) 164 Cal.App.3d 602, 618.) 
 
Plaintiffs allege the City has a duty to exercise its discretion and authority in issuing citations 
and conducting inspections in a reasonable manner.  Plaintiffs allege the City’s conduct of 
sending six police officers and seven inspectors to conduct an inspection for building code 
violation was unreasonable and unwarranted. 
 
“The law in California imposes a duty to avoid causing emotional distress in two general 
instances – in a direct victim situation, and in a bystander situation.  “‘Direct victim’ cases are 
cases in which the plaintiff's claim of emotional distress is not based upon witnessing an injury 
to someone else, but rather is based upon the violation of a duty owed directly to the plaintiff.”  
(Ragland v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 205.)  “To support relief the 
defendant must owe a duty to the plaintiff ‘that is assumed by the defendant or imposed on the 
defendant as a matter of law, or that arises out of a relationship between the two.’  [Citation.]”  
(Plotnik v. Meihaus (2012) 208 Cal.App.4th 1590, 1608.)  “[U]nless the defendant has assumed 
a duty to plaintiff in which the emotional condition of the plaintiff is an object, recovery is 
available only if the emotional distress arises out of the defendant's breach of some other legal 
duty and the emotional distress is proximately caused by that breach of duty.  Even then, with 
rare exceptions, a breach of the duty must threaten physical injury, not simply damage to 
property or financial interests.”  (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 
984-85.) 
 
Defendant demurs to this cause of action on the ground that plaintiff cannot establish the City 
owed a duty of care.  First, Plaintiffs explicitly allege the duty in question was discretionary, 
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invoking a statutory immunity.  Gov Code § 820.2 provides:  “Except as otherwise provided by 
statute, a public employee is not liable for an injury resulting from his act or omission where the 
act or omission was the result of the exercise of the discretion vested in him, whether or not 
such discretion be abused.”  Even if negligence law creates any regulatory overlay putting limits 
on how the City’s inspectors carry out their inspections (which is doubtful at best as applied to 
the kind of wrongdoing alleged here), the inspectors’ conduct would still fall within the scope of 
the exercise of their discretion, and hence within § 820.2. 
 
Plaintiffs argue that Defendant owed a duty to conduct the inspection in a reasonable manner 
and it breached that duty in conducting an unnecessarily large and harassing inspection.  There 
is no duty to limit the number of people involved in the execution of a warrant-based inspection, 
and again that is a matter of the inspectors’ discretion.  There is no special relationship between 
the homeowner, the occupants of the residence and the Health Code Enforcement entity.  
Plaintiffs’ opposition cite to Code of Civil Procedure § 822.56, which sets forth the procedure for 
execution of an inspection warrant, but the complaint does not allege Defendants breached any 
requirements under the statute. 
 
The “bystander situations” include cases where a plaintiff seeks to recover damages as a 
percipient witness to the injury of another.  (McMahon v. Craig (2009) 176 Cal.App.4th 1502, 
1509-1510.)  “‘In the absence of physical injury or impact to the plaintiff himself, damages for 
emotional distress should be recoverable only if the plaintiff:  (1) is closely related to the injury 
victim, (2) is present at the scene of the injury-producing event at the time it occurs and is then 
aware that it is causing injury to the victim and (3) as a result suffers emotional distress beyond 
that which would be anticipated in a disinterested witness.’  [Citation.]”  (McMahon v. 
Craig (2009) 176 Cal.App.4th 1502, 1510.) 
 
Plaintiffs have not alleged physical injury, and alleged no other injury, except maybe the 
emotional injury caused to Isabel.  Here, Mr. Neff has not alleged facts showing a close 
relationship to Isabel.  Moreover, there are no allegations that either were present at the scene 
at time during the “injury producing” incident.  Plaintiffs have not alleged facts sufficient to state 
a cause of action under the bystander theory and have not alleged facts to state a cause under 
the direct victim theory.  The demurrer to this cause of action is thus sustained. 
 
3rd C/A—Trespass 
 
The complaint appears to allege trespass only on behalf of Mr. Neff.  Mr. Neff owned the 
property located at 1060 Minnesota Avenue.  Mr. Neff alleges that in the last five years 
Defendant has entered his property at least 23 times without his permission.  He alleges he was 
harmed as a result of defendant’s trespass. 
 
“The elements of trespass are: (1) the plaintiff's ownership or control of the property; (2) the 
defendant's intentional, reckless, or negligent entry onto the property; (3) lack of permission for 
the entry or acts in excess of permission; (4) harm; and (5) the defendant's conduct was a 
substantial factor in causing the harm.”  (Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 
17 Cal.App.5th 245, 262.)   
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“Trespass is an invasion of the plaintiff's interest in the exclusive possession of land.  [Citations.]  
(McBride v. Smith (2018) 18 Cal.App.5th 1160, 1173.)  “‘The essence of the cause of action for 
trespass is an ‘unauthorized entry’ onto the land of another.  [Citation.]”  (Cassinos v. Union Oil 
Co. (1993) 14 Cal. App. 4th 1770, 1778.)  “[I]n order to state a cause of action for trespass a 
plaintiff must allege an unauthorized and tangible entry on the land of another, which interfered 
with the plaintiff's exclusive possessory rights.  (Ibid at 1173-74.)   
 
Defendant demurs on the ground Plaintiffs cannot allege facts showing authorized entry, since 
the warrant authorized entry onto the property.  Also, this was a Health and Safety Code 
violation inspection, when means the City is immune from liability.  Gov. Code §§ 820.4 (law 
enforcement immunity); 821.6 (Health and Safety inspection immunity.)  Also, Gov. Code 
§821.8 provides, “A public employee is not liable for an injury arising out of his entry upon any 
property where such entry is expressly or impliedly authorized by law.”  An immunity to the 
employee extends immunity to the City. (Gov. Code § 815.2(b).) 
 
Plaintiffs argue the warrant limited the inspection to the “accessory structures”, and did not grant 
access to the residence where Ms. Sanchez’s family resided.  However, the complaint does not 
allege that defendants entered the residence.  Nor does it explain how the accessory structures 
were supposed to be reached, other than by walking through the yard.  Plaintiffs allege that 
knocking on the door was in excess of any permission in the Warrant, but the Warrant 
authorized entry on the grounds and to enter the Property to conduct an inspection.  There are 
no allegations that the inspectors sought to inspect the inside of the residence, thereby 
exceeding the scope of the warrant.  Moreover, plaintiffs allege defendants entered the property 
23 other times, but there are no allegations these entries were unauthorized.  Plaintiffs have not 
alleged facts sufficient to state a cause of action, as the entry was authorized. 
 
Claims as to Isabel Pacheco 
 
Plaintiff Isabel Pacheco presented her tort claim to the City of Brentwood on August 28, 2020.  
The Claim was returned as untimely, filed more than six months after the event on June 25, 
2019.  (Decl. Tool, Exhibit A.)  Plaintiffs allege in the Complaint that Ms. Sanchez’s claim to the 
City referenced Isabel’s distress. 
 
“The Tort Claims Act requires that any civil complaint for money or damages first be presented 
to and rejected by the pertinent public entity (Gov. Code, §§ 910, 912.4, 912.8, 945.4).  The act 
creates a bond between the administrative claim and the judicial complaint.  Each theory of 
recovery against the public entity must have been reflected in a timely claim.  In addition, the 
factual circumstances set forth in the claim must correspond with the facts alleged in the 
complaint.” (Munoz v. State of California (1995) 33 Cal.App.4th 1767, 1776.) 
 
“Where two or more persons suffer separate and distinct injuries from the same act or omission, 
each person must submit a claim, and one cannot rely on a claim presented by another.”  
(Nelson v. County of Los Angeles (2003) 113 Cal.App.4th 783, 796.)  The rule is based on the 
purpose of the claim requirement.  “The claim presentation requirement serves several 
purposes: (1) it gives the public entity prompt notice of a claim so it can investigate the strengths 
and weaknesses of the claim while the evidence is still fresh and the witnesses are available; 
(2) it affords opportunity for amicable adjustment, thereby avoiding expenditure of public funds 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/06/20 

 
 

- 25 - 

in needless litigation; and (3) it informs the public entity of potential liability so it can better 
prepare for the upcoming fiscal year.”  (Munoz v. State of California (1995) 33 Cal.App.4th 1767, 
1776.) 
 
“[T]he statutory requirements have not been met by the person who has not filed a claim, and 
the doctrine of substantial compliance (which applies only when there is a defect in form but the 
statutory requirements have otherwise been met) does not apply.  (Nelson v. County of Los 
Angeles (2003) 113 Cal.App.4th 783, 797.)  Isabel Pacheco’s claims are therefore barred. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

13.  TIME:  9:00   CASE#: MSC20-00049 
CASE NAME: PHILLIPS VS POGUE 
HEARING ON MOTION TO/FOR COMPEL DEFT'S ANSWER TO PLTF'S FORM 
INTERR FILED BY MICHAEL R PHILLIPS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel discovery responses from defendant Persian Rose LLC is taken 
off calendar, because it is almost certain to be both unnecessary and useless. 
 
Persian Rose purported to file a General Denial to the complaint.  The Court previously ordered 
that General Denial stricken because it was filed by defendant Pogue, a non-lawyer, and 
Persian Rose as an LLC can be represented in this action only by an attorney.  Persian Rose 
was given 45 days in which to obtain an attorney and file an answer or other response – in 
effect, a 45-day respite period before it would be deemed to be in default.  It has not done so.  
That means, with its answer having been stricken, Persian Rose is now in default and plaintiff is 
in a position to proceed with securing entry of default and a default judgment. 
 
Persian Rose’s default status does not necessarily mean plaintiff can’t seek discovery from it.  It 
does mean two other things, however.  First, it means plaintiff very likely doesn’t really need 
responses to any of this discovery, because the facts he seeks to establish via discovery are 
probably already established by the default.  And second, even if plaintiff does really need 
discovery responses, he almost certainly isn’t going to get them even if the Court orders them 
and Persian Rose were willing to comply.  Being an LLC unrepresented by an attorney, Persian 
Rose literally can’t serve any valid discovery responses.  It is highly unlikely that Persian Rose, 
having defaulted by failing to hire an attorney, will now hire one just to answer plaintiff’s 
discovery. 
 
If plaintiff believes he really does need an order compelling responses to some or all of this 
discovery, he is invited to respond to this tentative by emailing the Court, and then appearing on 
Friday morning (via CourtCall) to explain what he needs and why he needs it.  If he can 
articulate a real and useful need for a discovery order, he will get one.  But absent any such 
explanations, the Court cannot see the point. 
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All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin).  The CMC now calendared for November 17 is continued to February 10, 2021, 
at 8:30 a.m. in Department 7. 
 

  

14.  TIME:  9:00   CASE#: MSC20-00049 
CASE NAME: PHILLIPS VS POGUE 
HEARING ON MOTION TO/FOR TERMINATION OF SANCTIONS FILED BY 
MICHAEL R PHILLIPS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for terminating sanctions against defendant David Pogue is granted.  Pogue’s 
answer (General Denial) is ordered stricken.  This puts plaintiff in a position to secure entry of 
default against Pogue, and to proceed from there to a default judgment against him. 
 
The Court previously granted a motion to compel Pogue’s answers to discovery responses, and 
he has made no effort to comply with that order or respond to discovery.  As far as the file 
shows, filing his answer has been Pogue’s sole participation in this litigation to date. 
 
Sanctions are awarded to plaintiff against defendant Pogue in the amount of $115, payable 
within 30 days after service of an Order After Hearing hereon.  The remaining sanctions he 
requests, however, are basically in the nature of attorney fees, which plaintiff (as a pro per) is 
not entitled to seek. 
 
The Court also notes that plaintiff’s moving papers on these two motions do not comply with 
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Plaintiff is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00742 
CASE NAME: GARCIA VS. GENERAL MOTORS 
HEARING ON MOTION TO/FOR TO STRIKE PUNITIVE DAMAGES FROM 
COMPLAINT FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
Before the Court is defendant's motion to strike plaintiff's prayer for punitive damages in the 
Complaint. Plaintiff concedes that her claim for punitive damages is based solely on her third 
cause of action for fraudulent inducement - concealment.  (Opp. to MTS p. 2, ll. 6-9.)  For the 
reasons set forth below (see Line 16), the Court has sustained defendant's demurrer to the third 
cause of action, with leave to amend.  Based on the deficiencies found in the third cause of 
action as set forth in the tentative ruling on the demurrer, the Court grants the motion to strike 
the prayer for punitive damages (Compl. Prayer for Relief ¶ E), with leave to amend. 

All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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16.  TIME:  9:00   CASE#: MSC20-00742 
CASE NAME: GARCIA VS. GENERAL MOTORS 
HEARING ON DEMURRER TO COMPLAINT of GARCIA FILED BY GENERAL 
MOTORS, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a general demurrer by defendant General Motors, LLC to Plaintiff's 
Complaint. For the reasons stated, the demurrer to the first and second causes of action is 
overruled, and the demurrer to the third cause of action is sustained, with leave to amend.  
Plaintiff may file and serve a first amended complaint by December 4.  If she elects not to do so, 
GM’s time to answer the surviving portions of the complaint will run from then. 

Facts 

This is a "lemon law" case involving a 2015 GMC Sierra 1500 truck manufactured by defendant 
GM.  (Compl. ¶ 4.)  Plaintiff alleges she purchased the vehicle new on January 23, 2015 for her 
personal, family or household purposes.  (Compl. ¶ 5.)  She alleges the vehicle was 
manufactured and distributed by GM for sale in California, and implicitly that she purchased the 
vehicle from Lehmer's Concord Buick GMC.  (Compl. ¶¶ 5, 6, 51.)  She alleges she has taken 
the vehicle to an authorized GM service and repair facility multiple times for recalls and 
problems with the 6L80 MYC Hydra-Matic automatic transmission but that the problems have 
not been successfully repaired.  (Compl. ¶¶ 7, 9, 10-12, 31, 53, 54.)  

Plaintiff's complaint includes three causes of action for breach of the implied warranty of 
merchantability under the Song-Beverly Warranty Act, Civil Code §§ 1790, et seq., breach of 
express warranty under the Song-Beverly Warranty Act, and fraudulent inducement -
concealment based on GM's failure to disclose the defects in the transmission for the vehicle in 
connection with the sale.  

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded material factual 
allegations of the FAC.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Rakestraw v. California 
Physicians’ Service (2000) 81 Cal.App.4th 39, 42.)  The Court "treat[s] the demurrer as 
admitting all material facts properly pleaded, but not contentions, deductions or conclusions of 
fact or law" and "give[s] the complaint a reasonable interpretation, reading it as a whole and its 
parts in their context.  [Citation.]"  (Blank, 39 Cal.3d at 318.) 

Where a complaint alleges a claim founded on a statute, the facts material to the statutory claim 
must be pled with specificity.  (See Lopez v. Southern Cal. Rapid Trans. Dist. (1985) 40 Cal.3d 
780, 795; Fischer v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604 [facts in 
support of each of the requirements of the FEHA statute must be pled with specificity in order to 
state a claim for employment harassment].)  If a complaint fails to state a cause of action but 
there is a reasonable possibility the complaint can be amended to cure the deficiencies, then 
leave to amend must be granted.  (Quelimane v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 
26, 39.)  
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Demurrer to First Cause of Action – Breach of Implied Warranty of Merchantability 
under Song-Beverly Warranty Act 

Defendant demurs to the first cause of action for breach of implied warranty of merchantability 
on the ground that the Complaint fails to either attach the purchase contract adequately set forth 
the relevant terms of the purchase agreement and GM's obligations under the purchase 
agreement.  But the first cause of action is not based or dependent upon the terms of a written 
contract.  Instead, it is based on the provisions of the Song Beverly Act which impose an implied 
warranty of merchantability in the sale of consumer goods in the state. (Civ. Code §§ 1791.1(a) 
[defining implied covenant of merchantability] and 1792 [imposing implied warranty of 
merchantability].)  (See also Brand v. Hyundai Motor America (2014) 226 Cal.App.4th 1538, 
1545 ["Under the implied merchantability warranty, 'every sale of consumer goods that are sold 
at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied 
warranty that the goods are merchantable.'  (§ 1792.)  The warranty "'"arises by operation of 
law" ' " and therefore applies despite its omission from a purchase contract. [Citations 
omitted.]"].)  

Here, Plaintiff has alleged the statutory elements for a claim for breach of the implied warranty 
of merchantability under Civil Code §§ 1791.1(a) and 1792.  Plaintiff alleges that she purchased 
the vehicle that GM manufactured for sale or lease in California from a California dealer.  
(Compl. ¶¶ 5, 6, 51.)  Plaintiff alleges that despite returning the vehicle for repair multiple times, 
GM or its agents have been unable or have refused to adequately repair the defect in breach of 
the implied warranties covering the vehicle, and that despite her notice of the defects and 
revocation of her acceptance of the vehicle and for replacement or restitution under the Song 
Beverly Act, GM has failed to comply with its obligations to her under the Song Beverly Act.  
(Compl. ¶¶ 9, 10-12, 31, 49, 53, 54, 57-61.)   

GM's demurrer to the first cause of action is overruled. 

Demurrer to Second Cause of Action – Breach of Express Warranty under Song-Beverly Act 

Plaintiff's second cause of action is for breach of express warranty under the Song Beverly Act.  
The elements of that cause of action require Plaintiff to prove "(1) the vehicle had a 
nonconformity covered by the express warranty that substantially impaired the use, value or 
safety of the vehicle (the nonconformity element); (2) the vehicle was presented to an 
authorized representative of the manufacturer of the vehicle for repair (the presentation 
element); and (3) the manufacturer or his representative did not repair the nonconformity after a 
reasonable number of repair attempts (the failure to repair element). [Citations omitted.]"  
(Oregel v. American Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1101.) 

GM's demurrer is based on plaintiff's failure to attach the purchase agreement or a copy of the 
written warranties or to set forth the terms verbatim in the Complaint.  That is not what the case 
law requires. 

"In an action based on a written contract, a plaintiff may plead the legal effect of the contract 
rather than its precise language.'"  (Maxwell v. Dolezal (2014) 231 Cal.App.4th 93, 97-98 
[quoting Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 
198–199].)  Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 
189, decided by the California Supreme Court after the Harris v. Rudin, Richman & Appel (1999) 
74 Cal. App. 4th 299 decision relied on by defendant, held the complaint sufficiently set forth a 
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breach of contract claim under an insurance policy where the party "alleged (1) that the 
insurance policy obligated TIG Insurance to defend and indemnify CPS against suits seeking 
damages, and (2) that under the terms of the policy, SHC's setoff claim fell within the scope of 
that contractual obligation." (Id. at 199.)  

The Complaint sets forth the legal effect of the written warranties which she contends GM 
breached.  (See Civ. Code § 1793.2; Compl. ¶¶ 7, 46.)  She has alleged the other elements of 
this cause of action for breach of express warranties, which GM does not contest in its 
demurrer.  The demurrer to the second cause of action is overruled. 

Third Cause of Action – Fraudulent Inducement - Concealment 

Plaintiff's third cause of action for fraudulent inducement is based on GM's alleged non-
disclosure of known defects in the type of transmission used in the vehicle when the vehicle was 
sold to plaintiff.  (Compl. ¶¶ 41-44, 77, 78.)  Defendant demurs to this cause of action on 
grounds that plaintiff has not pled this cause of action with the specificity required under the 
case law, that plaintiff has not alleged a transactional relationship between plaintiff and GM 
giving rise to a duty to disclose, and that the cause of action is barred by the economic loss rule. 

GM relies on the general principle that fraud must be pleaded with specificity, such as allegation 

as to exactly who made a misrepresentation, when, and to whom.  But that principle does not fit 

well in general when the allegation is not of an affirmative misrepresentation, but of failure to 

disclose.  “How does one show ‘how’ and ‘by what means’ something didn’t happen, or ‘when’ it 

never happened, or ‘where’ it never happened?”  (Alfaro v. Community Housing Development 

System & Planning Assn. 2009) 171 Cal.App.4th 1356, 1384.) 

That observation, however, does not necessarily get plaintiff entirely off the hook as to 

specificity requirements.  If the applicable law otherwise requires allegation of some particular 

sets of facts – such as an affirmative but incomplete representation, a direct transactional 

relationship, or a safety defect – the principle of specificity in pleading fraud may require 

specificity in laying out those facts. 

GM argues that the fraudulent concealment claim fails because there is no allegation of any 

transactional relationship between plaintiff, as a buyer from a dealership, and GM as the 

manufacturer.  The law on this point is discussed at length in the recent decision of Bigler-

Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, 310-12 (footnote omitted): 

Breg contends the evidence does not support the jury's verdict on Engler's claim 
for intentional concealment.  “[T]he elements of a cause of action for fraud based 
on concealment are: ‘“(1) the defendant must have concealed or suppressed a 
material fact, (2) the defendant must have been under a duty to disclose the fact 
to the plaintiff, (3) the defendant must have intentionally concealed or suppressed 
the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the 
concealed or suppressed fact, [***55]  and (5) as a result of the concealment or 
suppression of the fact, the plaintiff must have sustained damage.” …’… .” 
(Kaldenbach v. Mutual of Omaha Life Ins. Co. (2009) 178 Cal.App.4th 830, 850.) 

https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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Based on the evidence presented at trial, Breg argues the second element 
above, a duty to disclose, is absent here because there was no transactional 
relationship between Engler and Breg. This court examined the circumstances 
giving rise to a duty to disclose in LiMandri v. Judkins (1997) 52 Cal.App.4th 326 
(LiMandri). In that case, we explained,  “There are ‘four circumstances in which 
nondisclosure or concealment may constitute actionable fraud: (1) when the 
defendant is in a fiduciary relationship with the plaintiff; (2) when the defendant 
had exclusive knowledge of material facts not known to the plaintiff; (3) when the 
defendant actively conceals a material fact from the plaintiff; and (4) when the 
defendant makes partial representations but also suppresses some material 
facts.’” (Id. at p. 336.) Where, as here, a fiduciary relationship does not 
exist  [**113]  between the parties, only the latter three circumstances may apply. 
These three circumstances, however, “presuppose[] the existence of some other 
relationship between the plaintiff and defendant in which a duty to disclose can 
arise.” (Id. at pp. 336–337.) “A duty to disclose facts arises only when the parties 
are in a relationship that gives rise to the duty, such as ‘“seller and buyer, 
employer and prospective employee, doctor and patient, or parties entering into 
any kind of contractual arrangement.”’” (Shin v. Kong (2000) 80 Cal.App.4th 498, 
509 [95 Cal. Rptr. 2d 304].) 

Our Supreme Court has described the necessary relationship giving rise to a duty 
to disclose as a “transaction” between the plaintiff and the 
defendant:  “In transactions which do not involve fiduciary or confidential 
relations, a cause of action for non-disclosure of material facts may arise in at 
least three instances: (1) the defendant makes representations but does not 
disclose facts which materially qualify the facts disclosed, or which render his 
disclosure likely to mislead; (2) the facts are known or accessible only to 
defendant, and defendant knows they are not known to or reasonably 
discoverable by the plaintiff; (3) the defendant actively conceals discovery from 
the plaintiff.” (Warner Constr. Corp. v. City of Los Angeles (1970) 2 Cal.3d 285, 
294, italics added, fns. omitted.) Other cases have described the requisite 
relationship with the same term. (See, e.g., Hoffman v. 162 North Wolfe 
LLC (2014) 228 Cal.App.4th 1178, 1187; LiMandri, supra, 52 Cal.App.4th at p. 
337 [“As a matter of common sense, such a relationship can only come into 
being as a result of some sort of transaction between the parties.”].) [***57]  Such 
a transaction must necessarily arise from direct dealings between the plaintiff and 
the defendant; it cannot arise between the defendant and the public at large. 

Here, plaintiff does not allege any direct buyer-seller or other transactional relationship 

with GM. 

As Bigler-Engler reflects, a fraudulent concealment claim may rest on partial and 

misleading communications to consumers in general, and therefore to the particular 

consumer in the case.  (7 Cal.App.5th at 312-14).  Hence, if it were alleged (for example) 

that plaintiff had relied on product brochures that GM intended to be given to showroom 

consumers, and those brochures were misleading in failing to disclose transmission 

https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=3d3cc0b1-d3e7-44ea-83fa-130428422d20&pdsearchterms=7+cal+app+5th+310&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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defects actually known to GM, that might support a fraudulent concealment claim on the 

basis of the duty to avoid fraudulent omissions from affirmative statements.  The 

complaint, however, does not allege any such promotional materials or misleading partial 

representations, and plaintiff’s opposition brief does not put forward such a theory. 

Instead, plaintiff relies on an argument that there is a duty not to fraudulently conceal 

defects that constitute a threat to personal safety.  Even assuming that the complaint 

adequately alleges safety problems (as opposed to performance and reliability), 

however, plaintiff cites no authority convincingly establishing such a “safety” exception to 

the usual rules discussed in Bigler-Engler.  That case, after all, did directly involve 

consumer safety.  It pointed out, however, that the cases invoked for a duty to disclose 

safety defects related to strict-liability personal injury torts rather than to fraudulent 

concealment.  (7 Cal.App.5th at 312.) 

The other cases plaintiff cites for the safety exception actually hold against the plaintiffs 

because they presented no safety-concern allegations.  (Daugherty v. American Honda 

Motor Co. (2006) 144 Cal.App.4th 824; Bardin v. DaimlerChrysler Corp. (2006) 136 

Cal.App.4th 1255.)  Nor is Falk v. GMC (N.D.Cal. 2007) 496 F.Supp.2d 1088, helpful.  

The court’s focus there was on the materiality of the asserted undisclosed defect, not on 

a safety exception; and it is unclear how the decision got around the problem of the 

absence of a transactional relationship. 

The Court therefore sustains the demurrer to this cause of action based on Bigler-Engler 

and the cases it cites and discusses.  It allows leave to amend, however, because this is 

a first pleading and plaintiff may be able to add other allegations that could suffice. 

  

17.  TIME:  9:00   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S FIRST AMENDED 
COMPLAINT FILED BY YURIY GALEEV 
* TENTATIVE RULING: * 
 
In these four Lines (17-20), two defendants demur to the first amended complaint and move to 
strike parts of it.  The motions and demurrers are continued to November 13. 
 
The Court is aware that plaintiff tried to file responses to these motions and demurrers on 
October 27, but they were rejected at the clerk’s office because they were not in proper fileable 
form.  Apparently, rather than just fixing the technical glitch (which would have been pretty 
easy), plaintiff’s counsel is instead demanding that the Court accept and read faxed – that is, 
unfiled – versions of the same papers.  Nah.  No excuse is offered for not getting the papers 
filed right either the first time or the second time, and the Court will not read unfiled papers. 
 
Having said that, however, the Court is reluctant to decide matters of substance in the absence 
of opposing papers, even if that absence is the fault of plaintiff’s counsel.  Accordingly, the Court 
kicks all of these matters over for one week to give plaintiff a chance to get his papers on file.  
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The Court will consider any oppositions if – but only if – plaintiff can get them properly filed by 
Friday, November 6 (with proofs that they were timely served).  Otherwise, it will simply decide 
these motions and demurrers without considering any oppositions. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
 

  

18.  TIME:  9:00   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S FIRST AMENDED 
COMPLAINT FILED BY CALIFORNIA STAR REMODELING INC. 
* TENTATIVE RULING: * 
 
See Line 17. 

  

19.  TIME:  9:00   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RUDENKO FILED BY 
CALIFORNIA STAR REMODELING INC. 
* TENTATIVE RULING: * 
 
See Line 17. 

 

20.  TIME:  9:00   CASE#: MSC20-00842 
CASE NAME: RUDENKO VS. CALIFORNIA STAR RE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RUDENKO FILED BY 
YURI GALEEV 
 
* TENTATIVE RULING: * 
 
See Line 17. 

  

21.  TIME:  9:00   CASE#: MSC20-01249 
CASE NAME: AYALA VS. UBER TECHNOLOGIES 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES CLAIMS FILED BY 
UBER TECHNOLOGIES, INC., RASIER- CA, LLC, RASIER, LLC 
* TENTATIVE RULING: * 
 
The parties have stipulated to continue this motion to December 11 because of difficulties in 
service of the motion on plaintiff. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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22.  TIME:  9:00   CASE#: MSN19-1530 
CASE NAME: ZWAHLEN VS TEXIERA 
HEARING ON PETITION TO/FOR CROSS PTN TO COMPEL ARBITRATION & 
ATTY FEES FILED BY STEVE TEXIERA 
* TENTATIVE RULING: * 
 
Cross-Petitioner Texeira’s cross-petition to compel arbitration against SW Custom Cabinets Inc. 
is taken off calendar.  It does not appear that it was ever served properly.  Moreover, as a 
demand for arbitration against SW Custom Cabinets was previously filed with the arbitration 
organization, and there is no indication one way or the other whether SW Custom Cabinets has 
appeared in the arbitration or refused arbitration, the Court does not know whether this cross-
petition to compel is necessary at all. 
 
This petition was filed by the Zwahlens, customers on a construction project, seeking to compel 
arbitation against Texeira, their prime contractor.  Texeira opposed the petition on grounds that 
ranged from the unmeritorious to the frivolous, and the Zwahlens’ petition was granted over a 
year ago. 
 
The present petition is one of several filed by Texeira against various subcontractors of his.  
Indeed, this is one of two petitions Texeira has filed against this same subcontractor, the other 
being noticed for December 4.  (He says the delay in filing these was due to the need to identify 
the subcontractors in discovery, though that seems doubtful since they were Texeira’s 
subcontractors.  He also has not properly captioned his papers as cross-petitions.) 
 
However, there is no indication that this cross-petition (or any of the other ones) has been 
properly served.  As originally filed, it attached simply a proof of service by mail, which is not 
sufficient for serving a cross-petition on a newly joined party on a newly filed pleading.  
Moreover, it necessarily cannot have included the hearing date, which was not known at the 
time of service.  Texeira has since filed a Proof of Service of Summons, which is at least the 
proper form of paperwork.  But in the first place, it doesn’t appear that any Summons was ever 
issued by this Court (because not proffered by Texeira), so the summons can’t have been 
served.   Moreover, the POSS says that service was made on September 11, which was eleven 
days before the present cross-petition was even filed with the Court.  What was apparently 
served, then, was an unfiled, un-date-stamped cross-petition with no summons and no hearing 
date. 
 
If Texeira needs any of these cross-petitions to be heard, he can serve them properly and 
recalendar them for a future date.  However, given that he has previously filed demands for 
arbitration with the arbitral authority and he presents no indication that any of the targeted 
subcontractors is refusing to arbitrate, it may be that nothing further is needed from this Court. 
 
All parties are informed that effective January 1, 2021, this case is reassigned to Department 7 
(Judge Baskin). 
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23.  TIME:  1:30   CASE#: MS20-0132 
CASE NAME: DOMERGUE VS SHIELDS  
SPECIAL SET HEARING ON TRIAL SETTING SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
The parties should report to Department 57 for mediation.  If the mediation is unsuccessful, they 
can come upstairs to discuss the manner and scheduling of trial.  Department 12, however, is 
unavailable because it has the appellate calendar on Friday afternoon.  If needed, another 
Department will be provided. 
 

 

ADD ON 

 

24.  TIME:  9:00   CASE#: MSRA20-0004 
CASE NAME: FAROOQ-ABDUL:ALEEM VS TANIGUCH 
SPECIAL SET HEARING ON: COMPLEX CASE STATUS CONFERENCE SET BY 
DEPARTMENT 1 
* TENTATIVE RULING: * 
 
The Honorable Judge Barry Baskin has recused himself from this proceeding. Effective 
immediately this case is reassigned to Department 12 (Judge Treat). Although Department 12’s 
cases generally are being transferred to Department 7 as of January 1, 2021, this case will 
remain with Department 12 due to recusal issues with other Civil departments. If the case 
remains pending as of January 1, it will be handled by Judge Treat in the Pittsburg courthouse. 
 
The hearing is continued to November 13, 2020 at 9:00am in Department 12. 
 

 

25.  TIME:  9:00   CASE#: MSRA20-0004 
CASE NAME: FAROOQ-ABDUL:ALEEM VS TANIGUCH 
SPECIAL SET HEARING ON: CASE MANAGEMENT CONFERENCE SET BY 
DEPARTMENT 1 
* TENTATIVE RULING: * 
 
The Honorable Judge Barry Baskin has recused himself from this proceeding. Effective 
immediately this case is reassigned to Department 12 (Judge Treat). Although Department 12’s 
cases generally are being transferred to Department 7 as of January 1, 2021, this case will 
remain with Department 12 due to recusal issues with other Civil departments. If the case 
remains pending as of January 1, it will be handled by Judge Treat in the Pittsburg courthouse. 
 
The hearing is continued to November 13, 2020 at 9:00am in Department 12. 
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 26.  TIME:  9:00   CASE#: MSRA20-0004 
CASE NAME: FAROOQ-ABDUL:ALEEM VS TANIGUCH 
SPECIAL SET HEARING ON: DEMURRER SET BY DEPARTMENT 1 
* TENTATIVE RULING: * 
 
The Honorable Judge Barry Baskin has recused himself from this proceeding. Effective 
immediately this case is reassigned to Department 12 (Judge Treat). Although Department 12’s 
cases generally are being transferred to Department 7 as of January 1, 2021, this case will 
remain with Department 12 due to recusal issues with other Civil departments. If the case 
remains pending as of January 1, it will be handled by Judge Treat in the Pittsburg courthouse. 
 
The hearing is continued to November 13, 2020 at 9:00am in Department 12. 
 

  

 27.  TIME:  9:00   CASE#: MSRA20-0004 
CASE NAME: FAROOQ-ABDUL:ALEEM VS TANIGUCH 
SPECIAL SET HEARING ON: MOTION FOR LEAVE TO AMEND COMPLAINT SET 
BY DEPARTMENT 1 
* TENTATIVE RULING: * 
 
The Honorable Judge Barry Baskin has recused himself from this proceeding. Effective 
immediately this case is reassigned to Department 12 (Judge Treat). Although Department 12’s 
cases generally are being transferred to Department 7 as of January 1, 2021, this case will 
remain with Department 12 due to recusal issues with other Civil departments. If the case 
remains pending as of January 1, it will be handled by Judge Treat in the Pittsburg courthouse. 
 
The hearing is continued to November 13, 2020 at 9:00am in Department 12. 
 

 


